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CHARLES CONNER,
Petitioner,
v.
DEPARTMENT OF WORKFORCE SERVICES
WORKFORCE APPEALS BOARD,
Respondent.

BRIEF OF APPELLANT
Case No. 20100193-CA

STATEMENT OF JURISDICTION
This court has jurisdiction pursuant to Section 78A-4-103 (2) (,i), I i|;ih (.'oik'
Ann. i he < \ MM I < <! A ppcnls li;is jurisdiction over appeals frqm the Utah Department of
Workforce Services Appeals Board under Utah Code Ann. Sections 35A-4-508 (8) and
63-46b-16(4)(d).
SI Ml IS 11< IN I OF THE ISSUES
Whether the Workforce Appeals Board erred in affirming the decision of the
Administrative Law Judge denying benefits to the claimant pursuant to the the provisions

1

of Section 35A-4-405(l) of the Utah Employment Security Act, by finding that the
claimant did not have good cause to voluntarily leave his new job?
STANDARD OF REVIEW: This Court reviews statutory interpretations by
agencies for correctness, giving no deference to the agency's determination. VanLeeuwen
v. Industrial Commission, 901 P. 2d 281, 283 (UT App 1995).
PRESERVATION OF ISSUE: R.@52, L. 16-17.

RULES
Rule 994-405-101(3). Two standards must be applied in voluntary separation
cases: good cause and equity and good conscience. If good cause is not established, the
claimant's eligibility must be considered under the equity and good conscience standard.
Ut. R. Admin. P.
Rule 994-405-102. To establish good cause a claimant must show that continuing
the employment would have caused an adverse effect which the claimant could not
control or prevent. The claimant must show that an immediate severance of the
employment relationship was necessary. Good cause is also established if a claimant
left work which is shown to to be illegal or unsuitable new work.
(3) Unsuitable New Work. Good cause may also be established if a claimant left new
work which, after a short trial period, was unsuitable consistent with the requirements of
the suitable work test in Section 994-405*306. The fact that the claimant accepted a job
does not necessarily make the job suitable. The longer a job is held, the more if tends to
negate the argument that the job was unsuitable. After a reasonable period of time a
2

contention that the quit was motivated by unsuitability of the job is generally no longer
persuasive. The Department has an affirmative duty to determine whether the

R Aamin. r.

~ '•• 994-405-306. Elements to Consider in Determining Suitability.
-.o tollowing elements must be considered in lutetmining suitability of
cinplos'iiH'iil,
Prior Earnings, ";¥v ork is not suitable if ihe •*. .tge is less than the siak or
federal minimum wage, whicliever is applicable, or the wage is subsiam t.» .

-

fiivoiiiMi 1 In (In/ i liiin iiiiil llin \\w\ iiilrti^ \v.ii*es s During the first one-third of the claim, work paying at least the highest wage earned
during or subsequent to the base period, or the highest wage available in the locality for
ciajmanf s (

_

.,,

,

expectation that work can be obtained at that wage ..
(b) Benefits in addition to wages. Work is not suitable if "fringe benefits" such as
life and group health insurance; paid sick, \ acation and aiitii lal lea v e, pi ovisions for L sa v e
of absence and holiday leave; ncnsiuiis, annuities, and retirement provisions; or severance
pay are substantially less favorable than benefits received by the claimant during the base
period or those prevailing for similar work in the area, whichever is low er.' '

STATEMENT OF THE CASE
Claimant filed a claim for unemployment benefits effective October 18, 2009, and
3

was denied benefits on the grounds that the claimant voluntarily quit without good cause
and for reasons that do not meet the standards of equity and good conscience. R. @ 13.
Claimant requested a hearing regarding the denial of benefits, which was held before an
Administrative Law Judge on December 15, 2009. R. @ 14, 18-53.
The decision of the Administrative Law Judge affirmed the Department's decision
denying unemployment benefits, finding that good cause for claimant's voluntarily
leaving his employment had not been established. R. @ 54-58.
Claimant appealed the decision of the Administrative Law Judge denying benefits
to the Workforce Services Appeals Board. R @ 60. Claimant asserts that he established
good cause for leaving his employment, as the new work was unsuitable consistent with
the requirements of the suitable work test.
On February 4, 2010, the Workforce Services Appeal board affirmed the decision
of the Administrative Law Judge denying benefits to the Claimant effective October 18,
2009. R. @ 67-69.
Claimant timely appealed from the decision of the Workforce Services Appeals
Board. R. @ 72-73.

STATEMENT OF THE FACTS
The Petitioner, Charles Conner, began working for Larry H. Miller on August 27,
2009. R. @ 24. He voluntarily left his position there on October 3, 2009. R. @ 24. Prior
to his employment with Larry H. Miller, the petitioner had worked for Layton Hills
Chrysler (herein "Chrysler") for six years, earning $1,700.00 to $2,500.00 a month. R. @
4

J, 3o. Petitioner also received fringe benefits, including medical insurance and paid
vacation at his prior job with Chrysler. R. @ 36-37. He was still employed at Chrysler
when lie was ream led h\ 1 aim li Milln h i p I ><ul"i (linvm I am I I Millt m I K
I (a),

Mr. Conner was employed by Larry H. Miller, as a car sales associate, from
August 28, 2009 through October 3„ 2009, a total of fh e \ v ee ks
he eai nedatotal of $1 309 00 R (2> 48

During this tii nepe r iod,

I k was not provided with health insurance or

paid \ acation. R. @ 36. \ r - onncr earned less than n-ininunn uaec during the five
weeks he was employed by i an}

\] f ..

It was not until rwAunt ^

. _:.w^. over

u n l i min ill i a l l CI

minimum wage for the hours he worked as their employee. R. @ 49.
Petitioner left his employment after two disputes with his manager over sales and

68. The final disagreement with the manager occurred when customers were looking for
an advertised vehicle which was no longer on the sales lot. The customers asked the
petitioner to approach the manager about a different vehicle, V\ Tien the petitioner talked
..,,-.

. f ,M -

.-,

r .;^

iih the claimant. The dissatisfied customers

ultimately left the car dealership and Mr. Conner lost another sale and commissions. R.
@68.
hiilliivyiiiii litest; n r n h lllir i laimanl IbcQiinit" liiislnid/d and disuppointod w\\\\ lln,
lack of sales, commissions and hence income and voluntarily left his job with Larry H.
Miller. Claimant subsequently applied for unemployment compensation.
5

SUMMARY OF ARGUMENT
The agency erred in denying Mr. Conner's claim for unemployment compensation.
Rule 994-405-(3) provides that "good cause may also be established if a claimant left
new work which, after a short trial period, was unsuitable consistent with the
requirements of the suitable work test in Section R994-405-306."
Mr. Conner's employment with the new employer, Larry H. Miller, was unsuitable
new work as defined by the Rules, because he was paid less than state and federal
minimum wage; paid less than he earned at his prior employment with Chrysler; paid less
than the prevailing wage for similar work; and paid less than he earned at anytime during
the base period. Also the fringe benefits he received at Larry H. Miller were substantially
less favorable than he at his prior employment with Chrysler, during the base period..
Accordingly Mr. Conner has established good cause for his voluntary separation from his
employment and the Administrative law Judge erred in denying him compensation.
ARGUMENT
THE ADMINISTRATIVE LAW JUDGE ERRED IN FINDING THAT
CLAIMANT LEFT WORK VOLUNTARILY WITHOUT GOOD CAUSE.
Section 35A-4-405(l) of the Utah Employment Security act provides that an
individual is ineligible for benefits if a claimant left work voluntarily without good cause
or if a denial of benefits would not be contrary to equity and good conscience.
In making a determination of whether good cause exists for voluntarily leaving
employment, Rule 994-405-102 is applicable. The Rule provides that to establish good
cause, a claimant must show that continuing employment would have caused an adverse
6

effect which the claimant could not control or prevent. The claimant must show an
immediate severance of the employment relationship was necessary. "Good cause is also
ii\tuhh\lhitf

if'u *' ' " » " » ' ' " / / fi'iw/i N'/M h i\ il'iii'iiM1,! IV11 li i"!ipi" I IIMMM i//, 1 :; i,„) , ' f ii".11 ti !f"",r Iwen

unsuitable

new „„.,*.

^italics added).

To determine whether the new' work that the claimant left was suitable, the ALJ
cired lis mil linllun iiiji Rule ">'M'l l l h illh Speulu\ill\ llns Rule p r m u k ' s llul "l loni'll
cause can also b e established if a claimant left new work wh^ch, after a short trial period,
was unsuitable consistent with the requirements of the suitable work test in Section

In the case al bar (his is r x i i d h wli.il H I HIM d I In rl.nmunl left his niiviiiUbL
n e w work after a short trial period. The work was unsuitable as the compensation was
below minimum w a g e and also because the fringe benefits of health insurance and paid

during the base period, the period he was employed by Chrysler. In determining whether
the claimant had good cause for voluntarily leaving his position, The Department has an
1111 i 1111, i (hi r 1111 (\ il i 111 • I v 11111111 • \ \ 111 (11 n • n 111 n n • i ni 11 n I * i \ 1111 111 \, i s s 111II. i h I e , c \ u i 11 111 c c l a i m a n t
does not raise the suitability issue.
M r Conner's short period of employment with Larry H. Miller was "unsuitable,"
.is de ••

)y R 99 1 405- 306(l)(a) because he was paid less than state and federal

minimum wage; paid less than he earned from his prior = i: i lploj ment \ \ ith Chrysler; paid
less than he earned at anytime during the base period; and paid substantially less than
prevailing wages for similar work.
7

Mr. Conner was a full time sales person for Larry H. Miller from August 28, 2009
through October 3, 2009. R. @ 02. The Department found that the petitioner worked
"between 24 and 27 days." Twenty four days of full time employment is equal to one
hundred ninety two work hours. The employer testified that he earned a total of
$1,309.49 during the course of his employment. R @ 48. Thus, Mr. Conner was earning
$6.81 an hour. State and federal minimum wage as of July 24, 2009 is $7.25 an hour.
The job was also unsuitable under subsection (3)(b) of the same Rule, which
indicates as follows: (b) Benefits in Addition to Wages. Work is not suitable if "fringe
benefits" such as life and group health insurance; paid sick vacation, and annual
leave

are substantially less favorable than benefits received by the claimant during the

base period."
Mr. Conner testified that when he was employed at Chrysler, he received "fringe
benefits" including paid vacation and medical insurance coverage. R. @ 36. As an
employee of Larry H. Miller, Mr. Conner did not receive fringe benefits. Accordingly,
the lack of comparable fringe benefits such as health insurance and paid leave would also
indicate that the job Mr. Conner left was unsuitable. These indicators of lack of
suitability of the new job were not addressed by the ALJ, despite the fact that they appear
in the text of the Rule.
The Claimant averaged $1,700 to $2,500 per month during the base period. R. @
69. He obviously made much less than this with the new work. However, the ALJ's
decision and the Appeals Board decision dismisses the fact that the Claimant made less
during the base period and less than minimum wage both of which the Rule states must
8

be considered in determining suitability.
Further, the fact that the claimant had worked as a salesman in the past, or
accepted the job does not make it suitable. The Decision stages "the Workforce Services
Appeals Board is of the opinion that no suitable work issue exists in this case. The
Claimant has worked for commissions as an automobile salesperson for 12 years, and had
previously been selling the same brand of vehicles for another dealership for over six
years before going to work for the Employer." R. @ 68. However, neither the
Administrative Law Judge nor the Appeals Board correctly applied the Rule. The Rule
requires the Department to consider the factors set forth for determining suitability, those
factors include wages and the lack of comparable fringe benqfits. Neither of these factors
were considered in the Department's decisions.
Claimant was extremely dissatisfied with his employment primarily because he
was not able to earn a living. The fact that he was making less than the minimum wage,
as well as not receiving the fringe benefits of health insurance and paid vacation that he
had with his prior employment establish that the work was unsuitable, and that claimant
had good cause to leave his employment. The finding that th£ new work was suitable
ignores the provisions of Rule 994-405-306 for making that extermination. The
Department failed to properly apply this Rule to the claimant's work, and the Workforce
Appeals Board erred in finding that no suitable work issue exfsts in this case.

9

CONCLUSION
Based on the foregoing, this court should reverse the decision of the
Administrative Law Judge and the Workforce Services Appeals Board and award benefits
to the claimant.
DATED this <L^^

day of August, 2010

IM N. PAP1J
attorney for Petitioner

Certificate of Service
I hereby certify that on ihisjp'*^ day of August, 2010, two copies and one digital copy
of the foregoing brief was mailed to Susan Pixton, Attorney, Department of Workforce
Services, P.O. Box 45244, SLC, Utah 84145-0244.
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DEPARTMENT OF WORKFORCE SERVICES
APPEALS UNIT

Fom) APDEC
01

Decision of Administrative Law Judge

Appellant

Respondent

CHARLES W COLTER

LARRY H MljLLER CHRYSLER JEEP
C/O EMPLOYER ADVOCATES LLC
PO BOX 25236
SALT LAKE CITY UT 84125

2342 S1350 W

WOODS CROSS UT 84087-2436

S.S.A.NO:

XXX-XX-1598

CASE NO:

09-A-17648

APPEAL DECISION: Benefits are denied.
The Employer is relieved of charges on a future |claim.
CASE HISTORY:
Appearances:
Issues to be Decided:

Claimant/Employer
35A-4-405(l)
35A-4-307

Voluntary Quit
Employer Charges

The original Department decision denied unemployment insurance benefits on the grounds the Claimant
voluntarily quit without good cause and for reasons that do not meet the) standards of equity and good
conscience. That decision also relieved the Employer's benefit ratio account for benefits paid to the
Claimant on a future claim.
APPEAL RIGHTS: The following decision will become final unless, within 30 days from December 16,
2009, further written appeal is received by the Workforce Appeals Board (|PO Box 45244, Salt Lake City,
UT 84545-0244; FAX 801-526-9244; or online at http:/Avwwjobs.utafygov/appeals) setting forth the
grounds upon which the appeal is made.
FINDINGS OF FACT:
Prior to filing a claim for unemployment insurance benefits effective October 18,2009, the Claimant worked
for Larry H. Miller Bountiful, as a car salesperson, from September 5r 2009, until October 3, 2009. The
Claimant previously worked as a salesman at another dealership before resigning to accept a position with
the Employer. The Claimant earned an average of $5,118 per quarter between July 2008 and June 2009 with
his previous employer.
The Claimant was absent during the last two weeks of September due to haying pneumonia and bronchitis.
While the Claimant was out sick, another salesperson assisted some customers that the Claimant had
previously assisted and received part of the commission for the sales. The Claimant learned that the other

-2-

Charles \V\ Conner

09-A-17648

salesperson would share in the commission when he returned to work. He was upset about the situation but
did not notify the sales manager that he thought the commission split was unfair.
On Friday, October 2,2009. the general manager advised the Claimant that his performance was not what
the Employer expected and that he needed to increase his sales, or face termination.
The Claimant spent several hours attempting to find a customer on the lot on Saturday. October 3, 2009.
The customers he found had a particular vehicle they were seeking. That vehicle had been transferred to
another location. The Claimant showed the customers a similar vehicle, which had better features and would
cost at least $5,000 more than the vehicle the customers were seeking. The Claimant took the customers
on a test drive and they liked the vehicle. The customers filled out an application for financing. The
Claimant notified them what the monthly price would be. The customers rejected the offer.
The Claimant took the deal to the sales manager. The sales manager became upset because he believed that
the Claimant had failed to notify the customers from the beginning that the vehicle he showed them was
more than the vehicle they were originally seeking. He told the Claimant that he was going to send another
salesperson in with the customers and that the Claimant needed to go back to the lot to find a new customer.
The sales manager raised his voice during the conversation. The Claimant did as instructed but was very
upset. Once he saw the customers leave, he notified the sales manager that he was quitting. The Claimant
began seeking other work at that time, and has made an average of 10 job contacts per week since opening
his claim for benefits.
The Claimant earned approximately Si,300 during his employment with the Employer, including
commissions and minimum wage payments when he did not earn sufficient commissions to equal minimum
wage.

REASONING AND CONCLUSIONS OF LAW:
Separation
Section 35A-4-405(l) of the Utah Employment Security Act provides that an individual is ineligible for
benefits or for purposes of establishing a waiting period if a claimant left work voluntarily without good
cause or if a denial of benefits would not be contrary to equity and good conscience. The unemployment
insurance rules pertaining to this section provide, in part:
R994-405-102.

Good Cause.

To establish good cause, a claimant must show that continuing employment would have
caused an adverse effect which the claimant could not control or prevent. The claimant must
show7 an immediate severance of the employment relationship was necessary. Good cause
is also established if a claimant left work which is shown to have been illegal or to have been
unsuitable new work.

o

Charles W. Conner
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(1)

Adverse Effect on the Claimant.

(a)

Hardship.

09-A-l 7648

The separation must have been motivated by circumstances that made the continuance
of the employment a hardship or matter of concern, sufficiently adverse to a reasonable
person to outweigh the benefits of remaining employed. There must have been actual or
potential physical, mental, economic, personal or professional harm paused or aggravated by
the employment. The claimant's decision to quit must be measured ^gainst the actions of an
average individual, not one who is unusually sensitive.
(b)

Ability to Control or Prevent.

Even though there is evidence of an adverse effect on the claimant good cause may not
be established if the claimant:
(i)

reasonably could have continued working while looking fqr other employment, or

(ii)
had reasonable alternatives that would have made it possible to preserve the job.
Examples include using approved leave, transferring, or making adjustments to personal
circumstances, or?
(iii)
did not give the employer notice of the circumstances causing the hardship
thereby depriving the employer of an opportunity to make changes that would eliminate the
need to quit. An employee with grievances must have made a good faith effort to work out
the differences with the employer before quitting unless those efforts fvvould have been futile.

The Claimant did not quit because he was required by the Employer to violate the law. His legal rights were
not violated, nor did the Employer refuse to comply with the law. Further, he did not quit because the job
was unsuitable new work. Section 35A-4-405(3) of the Utah Employment Security Act provides that an
individual's prior earnings must be considered when determining whether work is suitable. The
unemployment insurance rules pertaining to this section state, in part:

R994-405-306,
(1)

Elements to Consider in Determining Suitability.

Prior Earnings.

Work is not suitable if the wage is less than the state or federal minimum wage,
whichever is applicable, or the wage is substantially less favorable to the claimant than
prevailing wages for similar work in the locality.
The claimant's prior earnings, length of unemployment and prospects of obtaining work
are the primary factors in determining whether the wage is suitable, If a claimant's former
wage was earned in another geographical area, the prevailing wage is determined bv the new
area.

-4-

Charles W. Conner

09-A-17648

(a)
During the first one-third of the claim, work paying at least the highest wage
earned during or subsequent to the base period, or the highest wage available in the locality
for the claimant's occupation, whichever is lower is suitable, but only if there is a reasonable
expectation that work can be obtained at that wage... .
The Claimant did not work for the Employer for two months, he worked for the Employer for less than one
month. The Claimant started work in early September, then had to take a two-week leave of absence, due
to no fault of his own. He resigned in early October. The Claimant earned less during that period of time
than he had earned on average with his prior job; however, the loss in wages was as much due to his being
ill for two weeks as it was due to low sales and the Employer's pay structure. The position was essentially
the same kind of position the Claimant has worked for years, that is, selling cars on a purely commission
basis. The work is considered suitable in comparison to the Claimant's base period employment.
The Claimant quit because he was upset with the manner in which the sales manager handled the Claimant's
request for assistance on a sale. The Claimant may have been harmed by the sales manager's response.
However, he did not notify the Employer of his concern about the situation. He also did not notify the
Employer that he was upset with how the Employer had split his commissions with another salesperson.
Had the Claimant notified the general manager of his concerns, the Employer might have been able to
diffuse the situation and address his concerns. Further, the Claimant has not shown that he would be harmed
by continuing to work for the Employer while seeking new employment The Claimant has not
demonstrated that the hardship connected with his employment was so serious at the time that he quit that
it would lead a reasonable person to leave his or her employment. Therefore, good cause for quirting has
not been established.
The unemployment insurance rules pertaining to Section 35A-4-405(l) of the Utah Employment Security
Act provide, in pertinent part:
R994-405-103.

Equity and Good Conscience,

(1)
If the good cause standard has not been met, the equity and good conscience
standard must be applied in all cas^s except those involving a quit to accompany, follow, or
join a spouse as outlined in Section R994-405-104. If there are mitigating circumstances,
and a denial of benefits would be unreasonably harsh or an affront to fairness, benefits may
be allowed under the provisions of the equity and good conscience standard if the following
elements are satisfied:
(a)

the decision is made in connection with the employer;

(b)

the claimant acted reasonably;

(c)

the claimant demonstrated a continuing attachment to the labor market.

Charles W. Conner
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(2)

The elements of equity and good conscience are defined as follows:...

(b)

The Claimant Acted Reasonably.

09-A-17648

The claimant acted reasonably if the decision to quit was logical, sensible or practical.
There must be evidence of circumstances which, although not sufficiently compelling to
establish good cause, would have motivated a reasonable person to take similar action.
Behaviors that may be acceptable to a particular subculture do not establish what is
reasonable,
(c)

Continuing Attachment to the Labor Market.

A continuing attachment to the labor market is established if the claimant took positive
actions which could have resulted in employment during the first \Veek subsequent to the
separation and each week thereafter. Evidence of an attachment to the labor market may
include: making contacts with prospective employers, preparing resumes, and developing
job leads. An active work search should have commenced immediately subsequent to the
separation whether or not the claimant received specific work searc^i instructions from the
Department. Failure to show an immediate attachment to the labor market may not be
disqualifying if it was not practical for the individual lo seek work. Some examples of
circumstances that may interfere with an immediate work search include illness,
hospitalization, incarceration, or other circumstances beyond the qontrol of the claimant
provided a work search commenced as soon as practical.
The Claimant has shovvn that he had an immediate attachment to the labor market after voluntarily quitting
his position. However, the Claimant has not established that it was reasonable, practical, or logical to quit
prior to checking every reasonable avenue to preserve the job or secure other work. It was not reasonable
for the Claimant to fail to advise the Employer of his grievances prior to quitting and the circumstances were
not so serious as to necessitate quitting prior to securing other work. Therefore, the standards of equity and
good conscience have not been met. Benefits are denied*
Employer Charges
An employer may be relie\ed of charges based on the reason for separation prior to the week in which the
original claim is filed. Because the Claimant's wages from this Employer w^re earned after the base period
of the claim, the decision with regard to the Employer s liability for charges is being made only in the event
the Claimant files a subsequent claim based on wages from this employment.. An employer may be relieved
of charges when a claimant was separated from employment for reasons which would have resulted in a
denial of benefits under Section 35A-4-405(l) or Section 35A-4-405(2) of the Act. In this case, the reason
for the Claimant's separation is disqualifying, therefore, the Employer is relieved of charges on a future
claim.

Charles \V. Conner
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DECISION AND ORDER;
Separation
The Department's decision denying unemployment insurance benefits pursuant to the provisions of Section
35A-4-405(l) of the Utah Employment Security Act is herein affirmed. The Claimant is denied
unemployment insurance benefits effective October 18, 2009, and continuing until the Claimant has
performed services in bonafidecovered employment and earned wages for those services equal to at least
six times his weekly benefit amount and is otherwise eligible.
Employer Charges
The Department's decision relieving the Employer of charges for its prorated share of benefit costs paid to
the Claimant pursuant to the provisions of Section 35A-4-307 of the Utah Employment Security Act is
herein affirmed. The Employer shall be relieved of liability' under Section 35A-4-307 of the Utah
Employment Security Act for benefit ratio charges if the Claimant uses the wage credits connected with this
employment towards establishing a valid unemployment insurance claim in the future.

Amanda B. McPeck
Administrative Law Judge
DEPARTMENT OF WORKFORCE SERVICES
Issued: December 16, 2009
ABM/kf
cc:

Lori Johnson
Attorney for Appellant
Utah Legal Services
205 N 400 W 3rd Floor
Salt Lake City, LT 84103
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WORKFORCE APPEALS BOARD
Department of Workforce Services
Division of Adjudication

CHARLES W. CONNER, CLAIMANT
S.S.A.No.XXX-XX-1598

:
:

Case No. 09-B-01518

LARRY H MILLER CHRYSLER, JEEP, DODGE,
EMPLOYER
DECISION OF WORKFORCE APPEALS BOARD:
The decision of the Administrative Law Judge is affirmed.
Benefits are denied.
The Employer is eligible for relief of benefit charges on a future claim.
HISTORY OF CASE:
In a decision dated December 16, 2009, Case No. 09-A-17648, the Administrative Law Judge
affirmed a Department decision and denied unemployment insurance benefits to the Claimant
effective October 18, 2009. The Employer, Larry H. Miller Chrysler, Jeep, Dodge, was found
eligible for relief of benefit charges in connection with a possible future claim.
JURISDICTION OF WORKFORCE APPEALS BOARD:
The Workforce Appeals Board has authority to review the Administrative Law Judge's decision
pursuant to §35A-4-508(4) and (5) of the Utah Employment Security Act and the Utah
Administrative Code (1997) pertaining thereto.
CLAIMANT APPEAL FILED: December 18, 2009.
ISSUES BEFORE WORKFORCE APPEALS BOARD AND APPLICABLE PROVISIONS
OF UTAH EMPLOYMENT SECURITY ACT:
1.

Did the Claimant have good cause to quit his employment pursuant to the provisions of
§35A-4-405(l)?

2.

Is it contrary to equity and good conscience to deny unemployment insurance benefits
pursuant to theprovisions of §35A-4-405(l)?

3.

Is the Employer eligible for relief of charges pursuant to the provisions of §35A-4-307(l)?
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FACTUAL FINDINGS:
The Workforce Appeals Board adopts the factual findings of the Administrative Law Judge insofar
as consistent with the facts utilized in this decision.
REASONING AND CONCLUSIONS OF LAW:
The Claimant is a veteran automobile salesman with almost 12 years experience at the time of the
separation from the Employer on October 3,2009. He was unable to work approximately half of the
employment period due to illness. The Claimant was upset that the Employer had split commissions
between him and those who finished his sales while he was off sick, but he did not complain to his
manager.
The final incident occurred on October 3 when a couple came in tcj) look at a vehicle that they had
seen advertised. The vehicle had been moved to another one of the Employer's dealerships, so
instead of getting that vehicle returned, the Claimant tried to sell them a vehicle already on the lot
that was considerably more expensive than the one they were interested in. When the Claimant gave
them a price, they were not happy with the price; they had wanted the vehicle that had been
advertised. The Claimant went to his manager to see if anything could be worked out.
The manager became upset with the Claimant for not having the vehicle the couple wanted brought
from the other lot or telling them the one he was showing was much more expensive. He told the
Claimant to go out on the lot while he tried to save the situation with the prospective customers.
When the Claimant saw the couple leave he went in, cleaned out his desk, and told the manager he
was quitting because he had a job elsewhere.
The Administrative Law Judge found that the Claimant failed to establish either good cause to quit
or compelling circumstances that would make a denial of benefits unconscionable. On appeal the
Claimant, through his attorney, argues that the Claimant's job with the Employer constituted
unsuitable new work.
The Workforce Appeals Board is of the opinion that no suitable wc^rk issue exists in this case. The
Claimant has worked for commissions as an automobile salesperson for 12 years, and had previously
been selling the same brand of vehicles for another dealership for oVer six years before going to work
for the Employer. His employment with his Employer was not an attempt on his part to work at a
job with which he had no previous experience.
It is not clear from the record how long the Claimant worked for the Employer. There are five
different start dates given in the record and exhibits, ranging from August 27 to September 9. While
it appears that the Claimant only earned slightly over $ 1,300 during his 24 to 37 days of employment
with the Employer, he was a commission-only salesman and misled half of his employment sales
opportunities while out sick. He testified that at the previous dealership, where he was already a
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long-established salesman, he averaged $ 1,700 to $2,500 per month in commissions. His earnings
for the two-plus weeks at the Employer appears to have been as good or better than his earning with
his previous Employer.
As explained in more detail in the Administrative Law Judge's decision, there are two standards that
must be applied in determining whether the Claimant, who voluntarily quit his job, is entitled to
benefits. The first is that of good cause, for which the record must show the Claimant established
that the threat of harm to him was so immediate that it was reasonable to quit without first obtaining
more suitable work.
The second reason for which benefits maybe allowed on a voluntary quit is if this would be required
by equity and good conscience, a consideration that must be made when good cause is not found to
exist. In order for the Claimant to qualify for benefits under this standard the evidence in the record
must prove that the cause for the quit was so compelling that any reasonable person in a similar
situation would have behaved the same way as the Claimant did.
Under either standard a reasonable-person test must be applied: Would any ordinary person facing
the same circumstances as the Claimant have reacted in the same manner? In this case the Claimant
never mentioned his dissatisfaction with the commission split that occurred for sales finalized during
his illness, and the only reason he gave the Employer for quitting was that he had found another job,
so he did not meet the requirement of establishing a good cause quit. He made no attempt
whatsoever to save his job or resolve the differences of which the Employer was not even made
aware.
The Board cannot find in this case that a reasonable person would have quit without at least bringing
his concerns to the attention of his superiors and giving the Employer an opportunity to rectify any
legitimate issues he felt needed to be addressed in order to resolve his problems and allow him to
continue his employment. The decision denying benefits and relieving the Employer of charges on
a future claim is affirmed.
DECISION:
The decision of the Administrative Law Judge denying benefits to the Claimant effective October 18,
2009, pursuant to the provisions of §35A-4-405(l) of the Utah Employment Security Act, is
affirmed.
The Employer, Larry H. Miller Chrysler, Jeep, Dodge, is eligible for relief of benefit charges in
connection with a potential future claim, as provided by §35A-4-307(l) of the Act.
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APPEAL RIGHTS:
Pursuant to §63~46b-13(l)(a) of the Utah Administrative Procedures Act, you may request
reconsideration of this decision within 20 days from the date this decision is issued. Your request
for reconsideration must be in writing and must state the specific grounds upon which relief is
requested. The request must be filed with the Workforce Appeals Board at 140 East 300 South,
Salt Lake City, Utah, or may be mailed to the Workforce Appeals Board at P.O. Box 45244,
Salt Lake City, Utah 84145-0244. A copy of the request for reconsideration must also be mailed to
each party by the person making the request. If the Workforce Appeals Board does not issue an
order within 20 days after the filing of the request, the request for reconsideration shall be considered
to be denied pursuant to §63-46b-13(3)(b) of the Utah Administratiye Procedures Act. The filing
of a request for reconsideration is not a prerequisite for seeking judicial review of this order. If a
request for reconsideration is made, the Workforce Appeals Board wi^l issue another decision. This
decision will set forth the rights of further appeal to the Court of Appeals and time limitation for
such an appeal.
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in
writing within 30 days of the date this decision is issued. The Court of Appeals is located on the
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. O. Box 140230,
Salt Lake City, Utah 84114-0230. The appeal must show the Workforce Appeals Board,
Department of Workforce Services and any other party to the proceeding as Respondents. To file
an appeal with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ
of Review setting forth the reasons for appeal, pursuant to §35 A-4-50&(8) of the Utah Employment
Security Act; §63-46b-16 of the Utah Administrative Procedures Act; and Rule 14 of the Utah Rules
of Appellate Procedure, followed by a Docketing Statement and a Le^al Brief as required by Rules
9 and 24-27, Utah Rules of Appellate Procedure.
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MAILING CERTIFICATE
I hereby certify that I caused a true and correct copy of
the foregoing DECISION to be served upon each of the following on
this 4th day of February, 2010, by mailing the same, postage
prepaid, United States mail to:
CHARLES W CONNER
2342S 1350W
WOODS CROSS UT 84087-2436
LORI JOHNSON
UTAH LEGAL SERVICES
205 N 400 W 3RDFL
SALT LAKE CITY UT 84103
LARRY H MILLER CHRYSLER JEEP DODGE
C/O EMPLOYER ADVOCATES
PO BOX 25236
SALT LAKE CITY UT 84125-0236
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